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Judicial Application and Improvement of the Allocation of the Burden of Proof in
Private Lending Disputes
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Abstract: Private lending transactions take flexible forms, with written instruments, bank transfers, cash payments, and
electronic communication records often intertwined. The establishment of the lending relationship, delivery of funds,
and repayment of debts therefore constitute the principal factual disputes in litigation. The current legal framework
has established a basic structure under which the lender bears the burden of proving the existence of the lending
relationship, while the borrower bears the burden of proving repayment or other defenses, with the evidentiary burden
being adjusted dynamically in light of the parties’ respective submissions of evidence. Judicial practice nevertheless
continues to face problems such as confusion between the burden of proof and evidence evaluation, inconsistent
assessments of the probative value of single items of evidence, and divergent standards for reviewing electronic data.
The allocation of the burden of proof should be based on the constituent elements of the legal relationship, while the
dynamic proof mechanism and standards for comprehensive evidence review should be further improved to enhance

the consistency and stability of fact-finding.
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